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ON €-DISCOVERY

“ARTIFICIAL INTELLIGENCE
IN THE LAW” should be the
tagline for what’s next in legal
technology, if coverage in the
legal press is any guide. Lawyers
and vendors alike are extolling
Al’s virtues and touting how
the use of AI will revolutionize
the practice of law — or they
are warning that Al is going to
usher in the end of lawyers, the
practice of law, and even the
judiciary as we know them.

All too often, missing from
these proclamations and rumi-
nations is any meaningful
description of what Al is, where
it came from, and what it is likely to mean
for bench and bar at a practical level in the
short to medium term.

The concept of artificial intelligence
was introduced in 1955. The basic idea
is that computers might be able to learn,
and that they might be able to do things,
make decisions, and exercise judgment
based on what they learn. That concept
has morphed over time, jogged down
some dead-end alleys along the way, and
led to more consternation — as well as
more optimistic anticipation — than is
presently warranted by the reality of Al

Examples of various nonlegal imple-
mentations of artificial intelligence can be
found all around us. Well-known appli-
cations include Pandora’s suggestions
for songs you might want to hear, where
“every Pandora station evolves with your
tastes”; the Nest Learning Thermostat,
which “automatically adapts as your life
and the seasons change”; and Tesla cars,
which, with the Model 3, now “have the
hardware needed for full self-driving capa-
bility at a safety level substantially greater
than that of a human driver.”

Artificial intelligence is beginning
to penetrate the legal world, but it still
is at the “innovator” and “early adopter”
stages, having not yet crossed the chasm
into “early majority.”! An early entrant is
Canadian startup Ross Intelligence, which
offers a legal research tool built on top of
IBM’s Watson and is being used by at
least 14 law firms. Al also is being used
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to identify relevant authorities in briefs,
create nondisclosure agreements, auto-
mate the review and approval of contracts,
and facilitate real estate due diligence.

Artificial intelligence (depending on
one’s definition of Al) also is used for
discovery, most notably as the technology
behind “predictive coding” and “technol-
ogy assisted review.” Al helps to find the
story in the data and to evaluate ESI to
suggest key issues, confidentiality, and
overall case relevance.

The first electronic computer was intro-
duced in 1940, followed the next year
by the first programmable computer and
then in 1944 by the first programmable
American computer. The first commer-
cial computer, UNIVAC, appeared on the
market in 1950.2
In 1955, John McCarthy, an assistant
professor of mathematics at Dartmouth
College, and three other scientists proposed
a summer research project on a novel topic
that they called “artificial intelligence”:
The study is to proceed on the basis of the
confecture that every aspect of learning or
any other feature of intelligence can in prin-
ciple be so precisely described that a machine
can be made to simulate it. An attempr will
be made to find how to make machines use
language, form abstractions and concepts,
solve kinds of problems now reserved for
humans, and improve themselves.?
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In early 1956, two Carnegie
Mellon University researchers
constructed a working artifi-
cial-intelligence machine, which
one of them described as “a think-
ing machine.”

That summer the Dartmouth
Artificial Intelligence Conference
was held, launching the field of
artificial intelligence.” At the
time, McCarthy began
developing LISP, the first artifi-
cial intelligence programming
language, and from 1958 to 1962

he implemented the language

same

and began applying it to prob-
lems of artificial intelligence.®

In 1963, artificial intelligence research
got a financial boost as the Advanced
Research Program Association (ARPA,
now known as DARPA) began to fund a
range of Al and computer science efforts.
The first recipients of this funding included
MIT, Stanford, and Carnegie Mellon.’

Advances ensued, accompanied, of
course, by failures and setbacks. Here are
just a few of the advances:

e 1961: Checkers program, capable of

learning its own evaluation function,

beats Connecticut state checkers
champion.
® 1965: Development began on

DENDRAL, one of the first appli-

cations of artificial intelligence to

problems of scientific learning,
specifically helping organic chemists
identify unknown organic molecules.

® 1966-1972: Mobile robot Shakey,
using limited ability to perceive and
model its environment, performed
tasks such as planning, finding
routes, and rearranging objects.

® 1979: The Stanford Cart — a cart
with four small bicycle wheels,
electronic motors, and a television
camera — successfully crossed a
chair-filled room without human
intervention.

e 1997: IBM’s Deep Blue beat world
chess champion Garry Kasparov.

® 2016: Google’s AlphaGo beat top

professional Go player.
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For an initial definition of artificial intel-
ligence, let’s return to the researcher
who coined the phrase, John McCarthy:
According to his 2007 definition, artifi-
cial intelligence is:
the science and engineering of making intelli-
gent machines, especially intelligent computer
programs. 1t is velated to the similar task of
using computers to understand buman intel-
ligence, but Al does not have to confine itself
to methods that are biologically observable.®

Examples of artificial intelligence in
action include, said McCarthy, playing
games, recognizing speech, understand-

skill involved to one of mere mechanism
. ... The goal posts for ‘artificial intelli-
gence’ are thus constantly receding.”"!

The results of a recent survey conducted
by Pegasystems highlight the confusion
over what artificial intelligence encom-
passes.'” Of 6,000 survey respondents, 72
percent said they understood what Al is, 17
percent said they did not, and 11 percent
were unsure. When asked to choose from a
list of possible Al capabilities, however, the
respondents greatly underestimated which
ones are available today or are becoming
increasingly available (see Table 1 above).

Respondents also underestimated the
extent to which they already use some

form of AI devices and services. Thirty-
four percent of respondents said they have
never interacted with AI technology, yet
when asked about particular AI devices
and services, 84 percent said they used one
or more of the technologies listed (see Tuble

2 at left).

Clearly, AT's tendrils reach far today.
Additional examples of self-proclaimed
artificial intelligence offerings include
the following (and this list is just a small
sampling):

o LEntertainment vecommendations: Pandora;
Netflix; Spotify.

o Smart home devices: Nest thermostats;
Lifx color-changing light bulbs;
August’s Smart Lock.

® Recommendations from retailers: Amazon;
Target; Watson used by Macy’s;
Under Armour; 1-800-Flowers.com;
The North Face; Sears.

® Smart home assistants: Amazon’s Echo;
Mark Zuckerberg’s Jarvis; Google’s
Home.

o Automobiles: Tesla, with self-driving
hardware on all cars; Google’s Waymo
self-driving car project; Toyota’s Yui
concept car.

o Customer service: Cogito for customer
service, sales centers, and managerial
support; DigitalGenius to propose
answers to KLM agents; the WeChat
Messenger bot deployed by China
Merchant Bank.

o Al-driven concierge services: John Paul’s
Digitally-Enhanced Concierge; Pega
Self-Service Advisor; Mezi’s human-
assisted travel agent bot.

There is no small amount of tooth-gnash-
ing over the idea that AI will eliminate
or at least reduce the need for lawyers
(and judges). More measured articles
are appearing in well-regarded publica-
tions such as The Atlantic (“Rise of the
Robolawyers — How legal representa-
tion could come to resemble TurboTax”),
The New York Times (“A.1. Is Doing Legal
Work. But It Won't Replace Lawyers,
Yet.), and the ABA Journal (“How artifi-



cial intelligence is transforming the legal
profession”). More dire predictions are easy
to find as well: “Lawyers could be the next
profession to be replaced by computers” at
CNBC; “Artificial intelligence closes in on
the work of junior lawyers” in The Financial
Times; and “Why Artificial Intelligence
Might Replace Your Lawyer” at OZY.

While it is unlikely that AI will replace
lawyers any time soon, artificial intelli-
gence is being deployed to help lawyers
become more effective. Some examples
follow (although some may use a rather
flexible definition of AI).

Canadian startup ROSS Intelligence
(www.rossintelligence.com/), founded in
2014, touts itself as “the world’s first digi-
tal attorney.” ROSS is a legal research tool
built on top of IBM’s Watson. According
to the company, “ROSS understands natu-
ral language legal questions and provides
expert answers instantly . ...” Law firms
using ROSS include BakerHostetler; Bryan
Cave; Dentons; Dickinson Wright; Fenne-
more Craig; K&L Gates; Kobre & Kim;
Latham & Watkins; Salazar Law; Sedgwick;
Simpson Thacher; Van Horn Law Group; von
Briesen & Roper; and Womble Carlyle.

Casetext (casetext.com/) has an Al-
driven offering called CAR A (Case Analysis
Research Suite), which evaluates submit-
ted briefs to identify relevant authorities.
CARA is used at over 100 law firms.

Artificial intelligence from Neota Logic
Perfect
NDA, a tool for creating nondisclosure

(www.neotalogic.com) powers

agreements. The company’s tools power
Foley & Lardner’s Global Risk Solutions
(www.foley.com/grs/), a Foreign Corrupt
Practices Act compliance app, as well as
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LawGeex
(www.lawgeex.com) has an “artificial
intelligence solution [that} helps legal
teams automate the review and approval
of contracts.”

Reed Smith uses an Al platform from
RAVN System (www.ravn.co.uk/) for real
estate due diligence.

Artificial intelligence has entered the
discovery arena as well. Many claim that
“predictive coding” and “technology
assisted review” are forms of artificial intel-
ligence. There is a credible argument for the
proposition that both supervised machine
learning and unsupervised machine learn-
ing (one, the other, or both of which form
TAR, depending on whom you side with)
are forms of AI. For now, however, we
will set those technologies aside and look
briefly at two other Al implementations
specifically for e-discovery.

First is NexLP (www.nexlp.com/),
which says it “uses artificial intelligence
and machine learning to derive actionable
insight from unstructured and struc-
tured data.” The company’s Story Engine
can “[slearch, analyze, and investigate
complex datasets to tell a story” as well
as “[alctively monitor communications to
turn disparate data into decisive decision.”
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IS AT THE “INNOVATOR” AND
“EARLY ADOPTER” STAGES.

NexLP integrates with kCura’s Relativity
(www.kcura.com/relativity/) for, among
other things, evaluating electronically
stored information.

And then in June, DISCO (www.
csdisco.com) announced the general avail-
ability of DISCO Al. According to the
company’s press release, DISCO Al presents
lawyers “with predictions for suggested
document classifications (or tags) relevant
to particular aspects of a case, such as key
issues, importance, confidential informa-
tion, and overall case relevance.”

There also are, of course, myriad exam-
ples of e-discovery providers who claim their
systems are powered by artificial intelligence
but who don’t seem to publish detailed
explanations of what they mean by that.

These are only the early fits and starts.
In the months and years to come, we are
likely to see the ever-morphing field of
artificial intelligence alter how the bench
and bar get their work done, not so much
displacing attorneys and judges as deliv-
ering to them greater capabilities for
handling ever-growing troves of data.
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